their actions, and dispose of their possessions and persons, as they think fit," 11 and " [a] state also of equality, wherein all the power and jurisdiction is reciprocal, no one having more than another" 12 -but also subject to a "law of nature" that obliges each individual not to harm the "life, health, liberty or possessions" of another, to preserve oneself, and "to preserve the rest of mankind" as much as possible whenever one's own preservation "comes not in competition". 13 In this state of nature, as well, he adds, the earth and all natural resources are initially held "in common", 14 making it difficult to imagine "how any one should come to have a property in any thing", 15 at least without some kind of agreement to this effect. Since Locke sought to justify private property as a pre-political natural right, it was necessary to show how individuals could acquire title to parts of this common "without any express compact of all the commoners." 16 Locke's argument is essentially twofold. First, he suggests, a right to private property originates in the duty of self-preservation affirmed by the law of nature. 17 Since this duty and natural reason imply a right to self-preservation, 18 Locke begins, "there must of necessity be a means to appropriate" the plants and animals that nature affords for human subsistence "before they can be of any use, or at all beneficial to any particular man."
19 If "the consent of all mankind" were required for this purpose, however, "man [would have] starved, notwithstanding the plenty God had given him." 20 Consequently, he concludes: "The fruit, or the venison, which nourishes the wild Indian, who knows no inclosure, and is still a tenant in common, must be his, and so his, i.e. a part of him, that another can no longer have any right to it, before it can do him any good for the support of his life." 21 More importantly, Locke argues, property rights can attach to things that individuals "remove" from their natural condition through labour. 22 Since each individual "has a property in his own person, to which "no body has any right … but himself," he reasons, " [t] he labour of his body, and the work of his hands … are properly his." 23 In addition, he contends, whatever a person "removes out of the state that nature hath provided, and left it in, he hath mixed his labour with, and Private Property and Tax Policy in a Libertarian World 25 11. Locke, supra note 7 at 8 [chap. II, para. 4]. 12. Ibid. 13 . Ibid. at 9 [chap. II, para. 6]. 14. Ibid. at 18 [chap. V, para. 25]. Locke adopts this position on the grounds of "natural reason" and "revelation"-the former suggesting that "men, being once born, have a right to their preservation, and consequently to meat and drink, and such other things as nature affords for their subsistence"; the latter proclaiming that "God, as King David says, Psal. cxv. 16. has given the earth to the children of men; given it to mankind in common." Ibid. 15. Ibid joined it to something that is his own, and thereby makes it his property." 24 In this way, he maintains, individuals could "exclude … the common right of other men" 25 and acquire "distinct titles" in parts of the original common, 26 without resorting to any express agreement.
Nonetheless, Locke continues, this argument is subject to two qualifications. First, he insists, individuals may only appropriate that which they "can make use of to any advantage of life before it spoils" 27 -emphasizing that "whatever is beyond this, is more than his share, and belongs to others." 28 Second, he suggests, the property rights that a person can acquire in something by removing it from its natural condition attach only "where there is enough, and as good, left in common for others." 29 Following C.B. Macpherson, these qualifications may be termed the spoilage and sufficiency limitations. 30 For Locke, however, neither of these qualifications is a serious barrier to private appropriation of the original commons in the state of nature. Although "the first commoners of the world" sought "things of short duration" that "if … not consumed by use, will decay and perish of themselves," 31 the evolution of barter and exchange allowed people to trade perishable goods for money: "some lasting thing that men might keep without spoiling." 32 On this basis, Locke concludes, appropriation could expand beyond what could be consumed personally, leading to "a disproportionate and unequal possession of the earth, … made practicable out of the bounds of society, and without compact." 33 Nor does the second limitation prevent private appropriation, Locke argues, since "there was still enough, and as good left" 34 for others during the "first peopling of the great common of the world" when "[t]he law man was under, was … for appropriating," 35 and even in his own day in the "vacant places of America." 36 More importantly, he contends, the productivity associated with private property is so great that "he who appropriates land to himself by his labour, does not lessen, but increase the common stock of mankind." 37 Indeed, he concludes: "he that incloses land, and has a greater plenty of the conveniencies of life from ten acres, than he could have from an hundred left to nature, may truly be said to give ninety acres to mankind: for his labour now supplies him with provisions out of ten acres, which were but the product of an hundred lying in common."
38 As a result, he suggests, even if there were no longer "enough and as good" left for others to appropriate, private appropriation might be justified by the productivity of private property compared to the original commons.
39
Although Locke is not explicit on the specific rights that attach to private property, 40 he clearly assumes that these include the right to possess the property (which cannot be taken without the owner's consent 41 ) the right to use the property ("to any advantage of life"
42
) and a right to bequeath the property as one pleases. 43 Since these rights are subject to a natural duty to preserve mankind once one's own preservation is secure, however, they are not unlimited. 44 On the contrary, Locke maintains, the property rights that one can acquire through labour or bequest are subject to a natural right to charity among those without any other means of subsistence, to any body, as full as the world seems: for supposing a man, or family, in the sate they were at first peopling of the world …; let him plant in some in-land, vacant places of America, we shall find that the possessions he could make himself upon the measures we have given, would not be very large, nor, even to this day, prejudice the rest of mankind, or give them reason to complain, or think themselves injured by this man's inchroachment, though the race of me have now spread themselves to all the corners of the world, and do infinitely exceed the small number was at the beginning." 37. Ibid. at 23 [chap. V, para. 37], adding: "for the provisions serving to the support of human life, produced by one acre of inclosed and cultivated land, are (to speak much within compass) ten times more than those which are yielded by an acre of land of an equal richness lying waste in common." 38. Ibid For Nozick, a just system of private ownership depends on principles of justice in the acquisition of unheld things, in the transfer of justly acquired holdings, and in the rectification of past injustices. 49 Together, he explains, these principles constitute an entitlement theory of private property, the justice of which depends on historical events rather than "end-result" or "patterned" principles of distributive justice.
50
Although Nozick's assumption that resources are initially unowned suggests that original acquisition might be achieved more easily than Locke imagined, the moral significance of this difference should not be exaggerated. 51 On the contrary, as Nozick himself acknowledges, even if an object is unowned prior to its acquisition and not held in common, its acquisition by one person "changes the situation of all others". "Whereas previously they were at liberty (in Hohfeld's sense) to use the object, they now no longer are." 52 For this reason, like Locke, Nozick must provide some justification for private property-a justification that cannot depend on social convention or the state.
For Locke, this justification depends on a natural right of self-preservation and entitlement to the products of one's labour, subject to a spoilage limitation that is overcome through the development of money and a sufficiency limitation that is effectively satisfied by the productivity of private property. 53 For Nozick, the means of appropriation is largely irrelevant, provided that it satisfies a "Lockean proviso" that the appropriation does not worsen the situation of others. 54 More specifically, he suggests, even if private appropriation makes it impossible for others to freely use what they previously could, it does not make them worse off than they would otherwise have been if they still have the opportunity to improve their situation in other ways. 55 Finally, he reasons, since private property increases social output and creates varied opportunities for employment, 56 private appropriation is unlikely to worsen anyone's situation in the way that his proviso specifies. 57 On this basis, he concludes, one can justify "a permanent bequeathable property right in a previously unowned thing."
58

III. Tax Policy in a Libertarian World
Although libertarian theories begin with the state of nature, they also recognize that the liberty and property rights that exist in this state are insecure and best protected through some form of civil or political society. According to Locke, for example, the state of nature lacks "an established, settled, known law" to uphold the law of nature, "a known and indifferent judge" with authority to adjudicate issues, and the "power to back and support the sentence when right, and to give it due execution." 59 For these reasons, he explains, individuals are "willing to quit" the state of nature and "join in society with others … for the mutual preservation of their lives, liberties and estates," which he calls by the general name property.
60
Private Property and Tax Policy in a Libertarian World 29 53. See the discussion at supra notes 17-39 and accompanying text. 54. Nozick, supra note 8 at 175: "The crucial point is whether appropriation of an unowned object worsens the situation of others." Although Nozick is not clear on the means by which unowned things may be appropriated, he criticizes Locke's labour theory of appropriation on the grounds that the boundaries of the property that may be acquired through labour are unclear, and that the labourer's entitlement might reasonably be limited to the added value created rather than the whole of the object with which labour is mixed. Nozick , supra note 8 at 176 (distinguishing between a stringent and a weaker requirement that no one be made worse off by private appropriation and arguing that "no one legitimately can complain if the weaker provision is satisfied"). See also ibid. at 178 (emphasizing that "[i]t is important to specify this particular mode of worsening the situation of others, for the proviso does not encompass other modes" such as "the worsening due to more limited opportunities to appropriate"). 56. Ibid. at 177 (emphasizing that "[t]hese considerations enter a Lockean theory to support the claim that appropriation of private property satisfies the intent behind the 'enough and as good left over' proviso, not as a utilitarian justification of property"). 57. Ibid. at 181 (arguing that "the baseline for comparison is so low as compared to the productiveness of a society with private appropriation that the question of the Lockean proviso being violated arises only in the case of catastrophe" Similarly, Nozick theorizes that individuals in the state of nature would enter into mutual protection associations, one of which would emerge as the dominant association within a geographical area and assume the form of a minimal state.
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As the sole legitimate purpose of this state is to protect the personal liberty and private property to which individuals are entitled in the state of nature, the scope of the libertarian state is necessarily circumscribed. Since people enter into society only to preserve themselves, their liberty, and their property, Locke insists, "the power of the society, or legislative constituted by them, can never be supposed to extend farther, than the common good; but is obliged to secure every one's property, by providing against those … defects … that made the state of nature so unsafe and uneasy."
62 According to Nozick, only "a minimal state, limited to the narrow functions of protection against force, theft, fraud, enforcement of contracts, and so on, is justified; that any more extensive state will violate persons' rights not to be forced to do certain things, and is unjustified."
63 Consequently, he emphasizes, "redistribution is a serious matter indeed, involving, as it does, the violation of people's rights."
64 Likewise, he maintains, the taxation of labour income "is on a par with forced labor" 65 -resulting in the "(partial) ownership by others of people and their actions and labor" and violating "the classical liberals' notion of selfownership."
66
Despite its limited scope, however, even a minimal state requires resources to finance its activities-resources that cannot be obtained through voluntary contributions alone, since free-riders may enjoy the benefits of mutual protection without bearing any of the costs associated with its provision. 67 For this reason, the libertarian state must levy some kind of compulsory levy or tax in exchange for be great, where men may be judges in their own case") and 66-67 [chap. IX, para. 127] (emphasizing that "mankind, notwithstanding all the privileges of the state of nature, being but in an ill condition, while they remain in it, are quickly driven into society" where they "take sanctuary under the established laws of government, and therein seek the preservation of their property"). 61. Nozick the services that it provides. 68 Nonetheless, since this state is formed in order to preserve pre-existing property rights, the taxes that it collects from each individual cannot exceed the value of the benefits that it provides in terms of security and protection. 69 To the extent that deliberate redistribution is explicitly prohibited, moreover, it also follows that the taxes levied by this libertarian state should correspond to the benefits that each individual receives, so that any net benefits resulting from the protective services that it provides are distributed in proportion to taxes paid. 70 The rest of this part discusses further implications of libertarian theory for tax policy, considering both substantive tax measures and institutional arrangements that affect tax policy outcomes.
A. Substantive Tax Measures
Substantively, libertarian theories of private property and the state appear to favour the benefit principle of taxation, according to which the taxes that each individual must pay should depend on the benefits that the individual receives from the state.
71
Other general principles include neutrality and administrative simplicity: the former because a neutral tax system does not affect the individual choices that people would make in the state of nature, the latter because low administration and compliance costs increase the likelihood that the benefits that each individual receives from the state will exceed the taxes paid. 72 These principles might suggest that the state should finance its activities solely by means of user fees or benefit taxes imposed on individuals in proportion to their specific use of public goods or services or the benefits that these goods and services confer. 73 In practice, however, it is often difficult to determine the specific beneficiaries of publicly-provided goods and Private Property and Tax Policy in a Libertarian World 31 68. Epstein, "Can Anyone Beat the Flat Tax?" supra note 64 at 143; and Mack, "Self-Ownership, Taxation, and Democracy," supra note 63 at 25. 69. See, e.g., Epstein, Takings, supra note 9 at 15 ("whenever any portion of [a person 's property] is taken from [the person through taxation], he must receive from the state … some equivalent or greater benefit as a part of the same transaction"); Epstein, "Can Anyone Beat the Flat Tax?" supra note 64 at 147 ("government coercion is justified only to the extent that it provides net benefits to those individuals subjected to coercion"); and Mack, "Self-Ownership, Taxation, and Democracy," supra note 63 at 25 (suggesting that "for each individual, the loss imposed upon him by taxation must be less than the benefit to him of the protective services he receives"). 70. See, e.g., Epstein, "Can Anyone Beat the Flat Tax?" supra note 64 at 147 (insisting that "in principle every individual must be made better off to the same degree, that is, receive the same rate of return on his proportionate investment in social infrastructure"); and Mack, "Self-Ownership, Taxation, and Democracy," supra note 63 at 29, n. 11 (arguing that "no individual [should] be made to contribute out of proportion to the benefits to him of the protective services"). 71. For a brief discussion of the benefit principle of taxation, see Richard A. Musgrave, Peggy B.
Musgrave services and frequently impossible to charge individual beneficiaries according to their use of these goods and services without incurring substantial administrative costs that would render the effort wasteful or inefficient. 74 As a result, a libertarian state must rely on a more general tax in order to implement the benefit principle on which it is based. Surprisingly, however, there appears to be little consensus on the form that this tax should take.
Tax Base
The concept of a tax base refers to the specific measure to which a tax is applied. For direct taxes, which are levied on persons rather than commodities or transactions, the three main types of tax base are income, consumption, and wealth. 75 Another kind of direct tax is a poll or head tax that applies to each individual irrespective of income, consumption or wealth. Among those who have considered the subject, each of these taxes has been suggested as a proxy for the benefits received from civil society.
Beginning with a poll or head tax, Thomas Hobbes argued that equal taxation of the poor and the rich could be justified on the basis that both received the same benefit from the commonwealth, namely "the enjoyment of life". 76 To the extent that this argument depends on Hobbes' view of the state of nature as a war of all against all, however, it is arguably incompatible with libertarian theories which take a very different view of the state of nature and civil society. 77 Epstein, for example, dismisses the idea of a poll tax as a "very bad measure" of the benefits associated with public goods and services. 78 Nonetheless, the idea that all individuals should pay the same amount of tax has also been defended on libertarian grounds.
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Since the libertarian state is established in order to secure private property as well as personal liberty, a tax based on personal wealth might be regarded as a better proxy for the benefits that each individual receives than a poll tax which applies equally to all. Indeed, Locke himself appears to have contemplated this kind of tax, suggesting that "every one who enjoys his share of the protection" provided by the state "should pay out of his estate his proportion for the maintenance of it." Notwithstanding this apparent endorsement, however, contemporary libertarians generally reject all forms of personal wealth taxation-whether collected on an annual basis, 81 or only when property is transferred at death.
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As an alternative to wealth taxation, the benefit principle might also support the taxation of personal consumption. Immediately after arguing that the poor and rich should be taxed equally, for example, Hobbes also suggested that the benefits that individuals enjoy under a commonwealth are best measured by what they consume. 83 In more recent times, consumption taxation has also been favoured on the basis that it is neutral between saving and spending and therefore affects individual choices less than most other kinds of tax. 84 On this basis, some have argued that consumption taxation is most compatible with libertarian principles.
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Notwithstanding these arguments for consumption, wealth or poll taxes, others regard income as the best measure of the benefits received from civil society. According to Adam Smith, for example, "[t]he subjects of every state ought to contribute towards the support of the government … in proportion to the revenue which they respectively enjoy under the protection of the state."
86 Graeme Cooper makes a similar argument, reasoning that "the creation, maintenance and protection of a society within whose markets individuals can pursue and accumulate income and wealth, is a benefit derived from government," that this benefit "manifests itself in the income derived by individuals," and therefore that "income is an appropriate measure of the benefit."
87 Although libertarians may question the extent to which the state is responsible for the creation and maintenance of income and wealth, many appear to accept these arguments in favour of personal income taxation. Epstein, for example, endorses the idea of a broad-based or comprehensive income tax on the basis that "everything of value protected by government is subject to 81. See 88 As a result, it seems, libertarian principles can be relied upon to support all major tax bases.
Tax Rates
Although libertarian theories of private property and the state seem to be compatible with different types of taxes, they tend to agree that any tax on personal income should be levied at a single or flat rate. 89 Locke himself, for example, suggests that taxes should be levied in "proportion" to the property protected by the state. 90 Friedrich Hayek contends that proportionate taxation corresponds to the benefits of government services which "form a more or less constant ingredient of all we consume and enjoy."
91 Similarly, Epstein argues that a flat-rate income tax "works quite well with the limited-state libertarian model as a rough (indeed the only serviceable) proxy for a benefits theory of taxation." 92 Other libertarian arguments for a flat rate of tax are that it does not alter the relative distribution of income, 93 and discourages factional efforts to shift the costs of government expenditures to other groups. 94 From a libertarian perspective, however, at least two arguments might be made for progressive taxation. First, if the benefits from civil society increase with 88. Epstein, Takings, supra note 9 at 60 (endorsing "the two standard definitions of income" advanced by economists Robert Murray Haig and Henry Simons, subject to the exclusion of imputed income and the taxation of gains only on realization). Haig defined personal income as "the money value of the net accretion to one's economic power between two points of time." Robert Murray Haig, "The Concept of Income -Economic and Legal Aspects" in R.M. Haig, ed., The Federal Income Tax (New York: Columbia University Press, 1920) 27 at 59. Simons defined personal income as "the algebraic sum of (1) the market value of rights exercised in consumption and (2) the change in the value of the store of property rights between the beginning and end of the period in question. at 315-16 (adding that "therefore, a person who commands more of the resources of society will also gain proportionately more from what the government has contributed"). 92. Epstein, "Can Anyone Beat the Flat Tax?" supra note 64 at 144. 93. See, e.g., Epstein, "Taxation in a Lockean World," supra note 3 at 68-69 (arguing that in a Lockean world, "the just tax should not alter the rank ordering by wealth of individuals within the society"); and Milton Friedman, Capitalism and Freedom (Chicago, IL: University of Chicago Press, 1962) at 174 (describing graduated rates as "a clear case of using coercion to take from some in order to give to others and thus … conflict[ing] head-on with individual freedom"). 94. See, e.g., Brennan & Buchanan, supra note 3 at 223-24 (concluding that "a proportionality restriction might well serve to constrain discrimination among different groups of taxpayers" and "would surely … reduce, or even substantially … eliminate, the debate-conflict over relative tax shares … that characterizes much modern discussion"); and Epstein, Takings, supra note 9 at 299 (suggesting that a progressive tax "increases the frequency and intensity of legislative rent seeking by increasing the expected gains of factions").
income, then graduated rates might yield a closer correspondence than a single rate between taxes paid and benefits received. Indeed, if the benefits that individuals receive from the state are measured by their willingness to pay, the concept of diminishing marginal utility suggests that these benefits do increase with income or wealth since more affluent individuals are generally prepared to pay more for the benefits that they receive. 95 On reflection, however, this argument for tax progressivity only applies if the benefits received from the state increase more rapidly than income. 96 While arguments to this effect are occasionally advanced, 97 they are highly speculative. 98 Although the benefits from property protection presumably increase with income, for example, the rate of any such increase is uncertain. 99 Nor is it clear that these benefits outweigh those from personal security, for which the relationship with income is unclear.
100 Indeed, as John Stuart Mill argued, since the state arguably provides the greatest protection to those who are "weakest in mind or body," it follows that "those who are least capable of helping or defending themselves, being those to whom the protection of government is the most indispensable, ought to pay the greatest share of its price."
101 This is an approach that is more likely to produce regressive tax rates rather than progressivity. 102 In the absence of any precise measure of the benefits from civil society, therefore, libertarians generally gravitate toward a flat-rate tax as the least inappropriate measure. 103 An alternative argument for progressive taxation ignores the benefits that individuals receive from civil society altogether, regarding taxes as nothing more than a burden on private property-"as though the tax money once collected were thrown into the sea."
104 On this basis, as Mill first argued, justice might seem to 95. See, e.g., Eric Lindahl, "Tax Principles and Tax Policy" (1960) 10 International Economic Papers 7 at 9 (arguing on this basis that "taxation in accordance with ability to pay could be regarded as an essential part of a (modified) taxation according to benefit principle" 
103.
See, e.g., Friedman, supra note 93 at 175 (explaining that a "flat-rate-tax would involve higher absolute payments by persons with higher incomes for governmental services, which is not clearly inappropriate on grounds of benefits conferred"). See also Epstein, Takings, supra note 9 at 298 (suggesting that a flat-rate tax "minimizes the expected mismatch of taxes and benefits" and "is clearly superior to a highly progressive tax, where the redistributive motive is powerful evidence of redistributive effects"). 104. Blum & Kalven, supra note 96 at 517. require that this burden be shared equally among all citizens, so that "whatever sacrifices [the government] requires of them should be made to bear as nearly as possible with the same pressure upon all." 105 Assuming that the marginal utility of income decreases as its quantity increases, this approach might suggest that a personal income tax should be levied at progressive rates in order to ensure "equality of sacrifice" in terms of happiness or utility. 106 If equality of sacrifice requires each taxpayer to experience the same loss of utility from taxation (equal absolute sacrifice) however, graduated rates are called for only where the marginal utility of money decreases more rapidly than increases in income, but this relationship is virtually impossible to establish. 107 If equality of sacrifice is understood proportionately, on the other hand, so that taxpayers are required to surrender an equal share of the utility derived from their incomes (equal proportionate sacrifice) progressive rates are generally required. 108 Since equal proportionate sacrifice does not alter the relative distribution of satisfactions, this argument for progressive rates should appeal to anyone who regards the pre-tax distribution of welfare as appropriate or just. 109 On this basis, Murphy and Nagel suggest that equality of sacrifice "would seem to provide the natural solution to [the] problem of fair taxation for a libertarian." 110 To the extent that libertarian theories emphasize rights over welfare, however, one might question this conclusion. Libertarians, at any rate, do not seem to have been persuaded.
B. Institutional Arrangements
In addition to substantive tax measures, libertarian theories of private property and 86: "All that the law of diminishing utility asserts is that the last £1 of a £1000 income carries less satisfaction than the last £1 of a £100 income does. From this datum it cannot be inferred that, in order to secure equal sacrifice … taxation must be progressive. In order to prove that the principle of equal sacrifice necessarily involves progression we should need to know that the last £10 of a £1000 income carry less satisfaction than the last £1 of a £100 income: and this the law of diminishing utility does not assert." Where the percentage reduction in the utility of money is less than the percentage increase in income, equal absolute sacrifice requires rates to decrease as income increases. the state tend to support various institutional arrangements designed to affect tax policy outcomes in a manner consistent with the limited scope of the libertarian state. For Locke himself, the key institutional requirement was that taxes should not be levied except by "the consent of the people," 111 which he understood as "the consent of the majority, giving it either by themselves, or their representatives chosen by them." 112 In more recent times, the concern that majority coalitions could implement fiscal policies that transfer wealth from one group to another has motivated proposals for special voting rules and constitutional limits applicable to tax measures. 113 With respect to voting rules, it is often argued that tax measures should be decided by super-majorities, upper houses, or popular referenda. Knut Wicksell, for example, argued that unanimity on combined tax and spending decisions was "the only certain and palpable guarantee against injustice in tax distribution," 114 though he was prepared to accept something less than unanimity "for practical reasons." 115 Hayek proposed that the basic tax structure and the distribution of tax shares among persons and groups should be decided by an upper house dedicated to the enactment of general laws designed to endure beyond ordinary legislation. 116 Eric Mack suggests that "the basic tax structure of government be subject to approval by direct popular vote and that the necessary vote for approval be a large super-majority, e.g., 80 percent." 117 Consistent with these proposals, the State of California requires a two-thirds majority in the state legislature for the enactment of new taxes, 118 and the Province of Ontario prohibits new taxes or tax increases unless they have been approved in a referendum or announced during an election campaign. 119 In addition to special voting rules, it is also argued that substantive tax measures should be subject to direct constitutional constraints. 120 Consistent with the prevailing libertarian view that a personal income tax should be levied at a flat rate, for example, Epstein favours a constitutional provision limiting the taxation of income to "a uniform, flat rate." 121 He would also interpret the eminent domain provisions of the current U.S. Constitution to strike down various taxes that cannot Private Property and Tax Policy in a Libertarian World be justified as legitimate payments for benefits received.
122 Geoffrey Brennan and James Buchanan support constitutional provisions stipulating maximum rates of tax, particularly for taxes on wealth.
123 Others advocate constitutional limits on total taxation as a percentage of a jurisdiction's aggregate income or output.
124 In fact, a constitutional limit along these lines was introduced in the State of Michigan in 1978, limiting total state revenues to slightly less than 9.5 percent of personal income in the state. 125 The National Tax Limitation Committee has proposed an amendment to the U.S. Constitution along these lines, limiting increases in federal tax revenues to increases in the country's gross national product.
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IV. Critical Responses
Whether acknowledged or not, libertarian approaches to tax policy necessarily depend upon libertarian premises regarding natural rights to private property. To the extent that the latter are called into question, therefore, the former may also be challenged. The following sections examine different aspects of the libertarian theories considered in Part II, challenging the kinds of property rights that they purport to establish.
A. Historical Acquisition and Rectification
As an initial matter, even if one accepts a libertarian explanation for how private property might legitimately arise in a state of nature, one might question the extent to which actually existing property conforms to the methods of appropriation imagined in Locke's Second Treatise or the principles of justice in the acquisition and transfer of property that Nozick presumes in Anarchy, State and Utopia. 127 On the contrary, as even the briefest survey of human history reveals, the current distribution of property is as much the consequence of theft and conquest as it is the product of libertarian entitlement. 128 In these circumstances, Nozick explains, historical entitlement is subject to a principle of rectification, which attempts to use 122. Epstein, Takings, supra note 9 at 295-96. See also Mack, "Self-Ownership, Taxation and Democracy," supra note 63 at 26 (proposing that "[e]ach individual should have the opportunity to challenge in court the fee-for-service that is imposed upon him on the grounds that this fee equals or exceeds the benefits of the service to him"). 123. Brennan & Buchanan, supra note 3 at 229-31. 124. See, e.g., Wolfram, supra note 121 at 76. 125. Ibid. at 68-71. 126. For a brief discussion of this proposal, see Brennan & Buchanan, supra note 3 at 233-34. 127. See, e.g., Kymlicka, supra note 50 at 111-13. 128. See, e.g., Mill, supra note 101 at 358-59 [Book II, chap. 1, sec. 3]: "The social arrangements of modern Europe commenced from a distribution of property which was the result, not of just partition, or acquisition by industry, but of conquest and violence: and notwithstanding what industry has been doing for many centuries to modify the work of force, the system still retains many and large traces of its origin." While these origins might have less influence today than when Mill was writing 150 years ago, the legacies of slavery and colonialism suggest that their significance remains. Even Epstein acknowledges that "[m]uch of the current stores of wealth were acquired by improper means, and these imperfections necessarily infect the system as it now stands." Epstein, Takings, supra note 9 at 346. historical information to reproduce "what would have occurred … if the injustice had not taken place," 129 but may employ a patterned principle of distributive justice "to approximate the general results of applying the principle of rectification of injustice." 130 In either case, private property rights will be less rigid than otherwise presumed and redistributive taxation may have a legitimate role to play within libertarian theory.
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As an argument against libertarian theories of private property and taxation, however, one would not want to rely solely on the rectification of past injustices. 132 First, while many injustices can be historically traced, many others are buried and forgotten, so that the principle has only limited application, unless one assumes that those who are least well-off are most likely to have been the victims of historical injustice.
133 Second, the attempt to rectify past injustices can affect "innocent" owners and undermine the certainty of legal title, suggesting that claims for rectification might be barred beyond a stipulated period of time. 134 In any event, the principle of rectification justifies only temporary transfers to correct for past injustices, not the more extensive system of taxation and redistribution contemplated in a liberal state. In order to justify this more extensive state, therefore, something more than the principle of rectification is required.
B. The State of Nature and Civil Society
Another argument against libertarian theories of private property and taxation challenges libertarian assumptions regarding the state of nature and its relationship to civil or political society or the state. Left-libertarians, for example, question the traditional libertarian assumption that resources are initially unowned or held in common in the state of nature, deriving more egalitarian implications by assuming instead that resources are initially held jointly or equally. 135 Under a system of joint ownership, for example, the least advantaged might be expected to use their veto on appropriation to bargain for some kind of redistributive scheme.
136 Legal positivists, on the other hand, maintain a Hobbesian view of the state of nature as a war of all against all, 137 concluding on this basis that property rights are purely conventional, that is, the product of positive laws and the state rather than a constraint on their legitimate form. 138 On this basis, they argue, taxes cannot be understood nature, which he aptly described as a war of all against all." 138. See, e.g., ibid. at 74: "Property rights are the product of a set of laws and conventions, of which the tax system forms a part."
independently from private property, but "must be evaluated as part of the overall system of property rights that they help to create."
139
Assumptions about the initial ownership of the world are issues of theology which cannot be resolved by rational argument. To the extent that one affirms a more egalitarian understanding about the initial ownership of resources in the state of nature, however, one may justifiably question libertarian conceptions of private property and taxation. Legal positivism, however, provides a less persuasive critique of libertarian theory, as it relies upon an empirical claim about the state of nature as a war of all against all to refute an essentially normative argument about the rights to which free and equal persons should be entitled irrespective of positive law. To challenge this normative argument, one should instead ask whether libertarian accounts of natural property rights are consistent with the idea of free and equal persons on which they are based.
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C. Property Rights and the Lockean Proviso
A third argument against libertarian theories of private property and taxation takes up this normative question directly by questioning the extent to which libertarian justifications for private appropriation support the kinds of property rights that they seek to validate. For Locke, this justification depends on a natural right of selfpreservation and entitlement to the products of one's labour, subject to the important qualification that "enough, and as good" is left for others. 141 For Nozick, the justification for private appropriation turns only on the satisfaction of a weak "Lockean proviso" that the appropriation does not worsen the situation of others. 142 In each case, these theories purport to justify extensive property rights, 143 and presume that the stipulated limitations on private appropriation are effectively satisfied by the productivity of private property. 144 Neither argument is convincing. Beginning with Locke, it is important to recall that private appropriation, in Nozick's words, "changes the situation of all others" by obliging them to refrain from using the owner's property. 145 For this reason, the mere act of labouring on an external object cannot be sufficient to establish property rights in the object. On the contrary, since property rights are properly understood as relations between persons and other persons, not between persons and things, 146 it is essential for any theory of property that takes the idea of free and equal persons seriously to demonstrate why it is that others have no reason to complain when something is appropriated.
147 While Locke relies on the assumption that "enough, and as good" remains to satisfy this requirement, 148 it is doubtful whether this condition existed in Locke's own time and certain that it no longer does. 149 Nor is it obvious that the productivity of private property satisfies the intent behind Locke's sufficiency limitation, since those without the opportunity to appropriate have no choice but to work for others on terms whereby they are unlikely to obtain the full surplus from their efforts.
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As a result, those who come late to the process of private appropriation may have good reason to complain, 151 and one might reasonably reconsider the kinds of property rights that this account may justify.
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If those without private property have reason to complain about their treatment under Locke's theory of appropriation, their grounds for complaint are even greater with Nozick's version, which requires only that others are not made worse off by someone's private appropriation. 153 As with Locke's theory, Nozick's account allows first-comers to appropriate much larger shares than others, leaving those without property no option but to work for others on terms according to which they need merely be no worse off than they would have been as hunters and gatherers on common land. 154 Moreover, Nozick's concept of a "worse" situation seems limited to material welfare, thereby oddly ignoring the key libertarian value of personal autonomy. 155 Most significantly, by making the meagre conditions of the original common 148. Supra note 29 and accompanying text. 149. See, e.g., Fried, "Wilt Chamberlain Revisited" supra note 54 at 230, n. 14 (arguing that Locke's reference to the availability of land in "the vacant places of America" does not satisfy the "as good" element of the sufficiency limitation "because, due to its locational disadvantages, land in America is not an economic substitute for land in England"). This is to say nothing about the colonial assumptions underlying the idea of "vacant" land in America. 150. See, e.g., Sreenivasan, supra note 10 at 114. 151. See, e.g., ibid. at 115 (concluding that "it is not true that appropriation which satisfies Locke's sufficiency condition does not injure the other commoners, and it follows that they have ample grounds for complaint"). 152. See, e.g., Waldron, supra note 10 at 241-51 (concluding that Locke's argument supports only personal entitlements and does not justify a right to bequeath property"); and Sreenivasan, supra note 10 at 95-119 (arguing that Locke's argument establishes only a right to use a share of land equal to that of other commoners, which is "open to modification should it subsequently prove not to be universalisable"). 153. Supra notes 54-55 and accompanying text. 154. See, e.g., G.A. Cohen, "Self-Ownership, World-Ownership, and Equality" in Frank S. Lucash, Justice and Equality Here and Now (Ithaca, NY: Cornell University Press, 1986) 108 at 127-28 (asking why the propertyless should "be required to accept what amounts to a doctrine of 'first come, first served'?"); Barbara Fried, "Wilt Chamberlain Revisited" supra note 54 at 232 (commenting that Nozick's weak version of the Lockean proviso "in effect permits first-comers to appropriate the surplus value inherent in soon-to-be scarce resources"); and Michael Otsuka, "Self-Ownership and Equality: A Lockean Reconciliation" (1998) 27 Phil. & Pub. Affairs 65 at 78 (suggesting that "it is manifestly unfair that a first grabber be allowed to acquire a much greater share than others, at a cost in terms of the opportunities of others, of worldly resources over which she has no greater moral claim than anybody else"). 155. See, e.g., Cohen, "Self-Ownership, World-Ownership, and Equality" supra note 154 at 127 (observing that "entitlement theorists tend to neglect the value people may place on the kind of power relations in which they stand to others, a neglect that is extraordinary in supposed libertarians professedly committed to human autonomy and the overriding importance of being in charge of one's own life"); Sreenivasan, supra note 10 at 132 (suggesting that Nozick judges someone to be better or worse off according to "the state of their material well being"); and Kymlicka, supra note 50 at 116 (commenting that "[o]ne would expect Nozick's account of what it is for an act of appropriation to worsen the condition of others … to emphasize people's ability to act on their conception of themselves, and to object to any appropriation that puts someone in an unnecessary and undesirable position of subordination and dependence on the will of others").
the baseline for determining whether someone is worse off, 156 Nozick's proviso arbitrarily restricts the choice of property regimes to the primitive communism of the original common or the absolute property rights of the libertarian state 157 -ignoring the possibility that other systems of property rights, such as those providing for redistributive taxation, might make everyone better off or at least attend to all persons' interests more fairly.
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D. Self-Ownership and the Market
A final argument against libertarian theories of private property and taxation questions whether individuals are fully entitled to the market value that may be realized by the exercise of their efforts. That they are so entitled is an assumption that is closely connected to Locke's labour theory of appropriation, 159 and central to Nozick's view that the taxation of labour income is equivalent to forced labour. 160 At least two versions of this argument can be distinguished.
First, to the extent that individual talents are attributable to genetic fortune or social contributions, one might reasonably wonder whether they should form the basis for absolute rights to their market value. In the former circumstance, liberalegalitarians argue that the distribution of natural abilities should be regarded as a kind of "collective asset" the advantages of which are properly shared in order to minimize their economic consequences. 161 Alternatively, inasmuch as individual talents reflect social contributions, it is arguable that society as a whole has a claim to a share of the products that these talents yield. 162 Although these arguments and Sreenivasan, supra note 10 at 133-34 (concluding that "Nozick is guilty of arbitrariness because the legitimacy conferred by the logic of his productive bounty criterion is not unique to regimes of full individual ownership"). 158. See, e.g., ibid. at 128 (concluding that "Nozick's condition licenses and protects appropriations whose upshots make each person worse off than he need be, upshots that are, therefore, in one good sense, Pareto-inferior"); John Christman, "Can Ownership Be Justified by Natural Rights?" (1986) 15 Phil. & Pub. Affairs 156 at 174-76 (noting that Nozick does not consider "alternative systems of property rights … that would make certain persons better off than under a system of full private ownership"); Kornhauser, supra note 97 at 500 ("the comparison should not be between a system of private property and a state of nature but between a system of full private ownership and another system of ownership"); and Kymlicka, supra note 50 at 117-19 (concluding that a "more plausible test of legitimate appropriation would consider all relevant alternatives" and ask "whether a system of appropriation makes people worse off … compared to a world in which their interests are fairly attended to" 
162.
See, e.g., Abramson, supra note 132 at 759: "Since a social being is the result of an incalculable number of influences and experiences, most of them social in nature, why are products which issue through the individual not likewise social as well as individual? If part of each individual has been contributed by others, then why should everything the individual produces belong to him or her? At the least, why should such products, for which the individual might be regarded as the ontological confluence, the conduit, be considered as belonging entirely to such individual? If the individual was not entirely responsible for the creation of such products, why is she or he exclusively entitled to them?" necessarily reject libertarian conceptions of self-ownership, 163 they are consistent with the moral intuition that those who experience undeserved disadvantages have a claim on the more fortunate, 164 and arguably more compatible than formal selfownership with the more fundamental value of substantive self-determination that the idea of self-ownership is meant to promote. 165 Second, even if people's talents are regarded as their own property, it does not necessarily follow that individuals are entitled to the full market value of the goods or services that these talents produce. On the contrary, because this market value depends on social circumstances such as the particular tastes and material conditions that make specific assets valuable, it is arguable that society as a whole has a stronger claim to the surplus value resulting from their scarcity. 166 Consequently, as Alvin Warren concludes, "the importance of fortuity and the interrelationships of contemporary society deprive producers of a controlling moral claim to what would be distributed to them in the absence of a tax system."
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V. Conclusion
Since libertarian approaches to tax policy depend on libertarian views about private property, a critical assessment of these underlying premises should cast doubt on the substantive measures and institutional arrangements that libertarians tend to favour for taxation. A critical response to libertarian theories also has implications for tax scholarship, to the extent that it embodies an "unreflective form of libertarianism". 168 By way of conclusion, it is useful to consider the implications of these criticisms for tax policy and tax scholarship.
Beginning with the tax policies considered in Part III, the most important implication of the arguments in Part IV of this article is that redistributive taxation may be justified as a legitimate activity of the state. As a result, although the benefit principle may justify the collection of various taxes to finance public goods and services, 169 this should not be regarded as the sole principle of justice in taxation, as it is in libertarian theories. On the contrary, it would seem, more general principles Private Property and Tax Policy in a Libertarian World of distributive justice must be relied upon in order to determine the kinds of taxes that should be collected for redistributive purposes. Since the willingness to pay for public goods and services depends on the distribution of economic resources, moreover, the application of these principles of distributive justice is logically prior to the benefit principle.
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With respect to substantive tax measures and institutional arrangements, it is impossible to make specific proposals without a more developed conception of distributive justice than that implied by the arguments in Part IV. In practice, however, the logic of these arguments tends to support progressive income and wealth transfer taxes-the former because they moderate the economic consequences of good and bad fortune and establish a social claim to a larger share of the surplus value attributable to scarce resources and talents, 171 the latter because they lessen unequal opportunities and regulate the transmission of private property from generation to generation. 172 Institutional arrangements are less certain, though a rejection of legal positivism and a willingness to regard a non-libertarian conception of property rights as a form of "natural right" might favour the constitutionalization of various tax and spending requirements, such as progressive taxes and welfare rights for those who cannot provide for themselves.
Turning to tax scholarship, the main implication of this article is consistent with Murphy and Nagel's primary argument that taxation should be regarded as part of the process by which property rights are defined, and therefore "cannot be evaluated by looking at its impact on private property, conceived as something that has independent existence and validity." 173 For this reason, as these authors rightly explain, it is inappropriate to rely on traditional tax policy principles such as ability to pay, benefits received, and horizontal and vertical equity as the sole or even primary criteria of tax fairness. 174 At the same time, it is important to recognize that taxes may be collected both to redistribute economic resources and to finance public goods and services; this is a dual role that public finance theory has long recognized by distinguishing between the "distribution function" and the "allocation function"
